THL'S OPI NI ON WAS NOT__WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.

Paper No. 13

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte KIMW YANG CGEORGE J. JUNG NGER,
RAYMOND G MOCKRI DGE and ROBERT C. PEARCE |11

Appeal No. 96-0228
Appl i cation 08/028, 103!

ON BRI EF

Before KIMLIN, JOHN D. SM TH and WElI FFENBACH, Admi ni strative
Pat ent Judges.

KIMLIN, Administrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 1-13,
all the clains in the present application. Caim1lis
illustrative:

1. A pesticide formulation conprising a water settable

powder m xed with a pesticidally effective amunt of at |east one
active ingredient in a water soluble receptacle.

! Application for patent filed March 8, 1993.

-1-



Appeal No. 96-0228
Appl i cation 08/028, 103

In the rejection of the appealed clains, the exam ner relies

upon the follow ng references:

Strong 1, 457, 321 June 5, 1923
Cl arke, Jr. (d arke) 4,876, 091 Cct. 24, 1989
Sj ogren 4,971, 796 Nov. 20, 1990
Gouge et al. (Gouge) 5,224,601 July 6, 1993

(filed Cct. 23, 1992)

Appel lants’ clainmed invention is directed to a pesticide
formulation in a water soluble receptacle. The formul ation
conprises a water settable powler and a pesticide. Wen the
wat er sol ubl e receptacle containing the pesticide formulation is
placed in water, the formulation sets up in situ into the final
form

Appeal ed clains 1 and 3-7 stand rejected under 35 U. S. C
8 102(b) as being anticipated by Sogren. dains 1, 2 and 6-13
stand rejected under 35 U. S.C. §8 102(b) as being anticipated by
Strong. Appealed clains 1-13 stand rejected under 35 U S. C
8 103 as being unpatentable over Clarke in view of Gouge.

Upon careful consideration of the opposing argunents
presented on appeal, we will not sustain the examner’s
rejections.

We consider first the 8 102 rejections over either Sjogren
or Strong. W agree with the exam ner that both references
di scl ose a pesticide formulation in a water sol uble receptacle,
since page 3 of appellants’ specification defines a water soluble
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container as a pouch or capsule. However, appellants are correct
in their contention that neither reference discloses a pesticide
formul ati on conprising a water settable powder. Wile the

exam ner states at page 3 of the Answer that Exanple 1 of §j ogren
di scl oses crosslinked collagen as a water settable powder, it is
clear fromthe reference at colum 7, lines 20 et seq., that
crosslinked collagen is a formof collagen that is already set by
crosslinking and rendered | ess water soluble. Sjogren does not
describe a pesticide fornulation that sets up upon contact with
wat er .

Regarding the 8 102(b) rejection over Strong, appellants
accurately describe the reference as disclosing a pesticide
formul ati on that has been hardened and whi ch does not contain a
wat er settable powder. The plaster of Paris of the reference is
conposited wth a binder, such as nolasses or syrup, and Strong
expressly teaches that the plaster of Paris is readily hardened
when acted upon by the noisture of the nolasses (page 1, |ines
85-87).

Accordingly, it can be seen that neither S ogren nor Strong
describes all the features of the clained invention and, thereby,
cannot support a rejection under 35 U.S.C. § 102.

W now turn to the rejection of the appeal ed clai ns under

35 U S.C 8 103 over Carke in view of Gouge. Although the
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exam ner recogni zes that C arke does not disclose the clained
wat er sol ubl e receptacle, the examner errs in finding that
Cl arke describes a pesticide formulation conprising a water
settabl e powder. O arke discloses that the pesticide, plaster of
Paris and water are uniformy mxed to provide a pellet which
uniformy releases the pesticide, and that the pellet, after
setting via the reaction of plaster of Paris and water, has
essentially no free water (see Abstract). Munifestly, the
pestici de-contai ning cast briquets of Carke do not conprise the
clai mred wat er settable powder. Since Gouge does not disclose
that the water sol uble receptacle contains a water settable
powder, i.e., neither the first conponent nor the second
conponent of the pesticide is disclosed as conprising a water
settabl e powder, the conbined teachings of C arke and Gouge do
not result in the clainmed pesticide fornulation. Consequently,
the collective teachings of C arke and Gouge do not factually
support a finding of obviousness within the neaning of 35 U. S. C
§ 103.

I n concl usion, based on the foregoing, we are constrained to
reverse the examner’s rejections.

REVERSED

EDWARD C. KI MLI N )
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Adm ni strative Patent Judge

JOHN D. SM TH
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
| NTERFERENCES

CAMERON WEI FFENBACH
Adm ni strative Patent Judge
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Allen E. Norris

Sandoz Agro, Inc.
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